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<Abstract>

The Duty of Confidence after Termination of

Employment

With the rapid increase in attempts to infringe trade secret, trade
secret holders are making greater efforts to protect it. One of the
ways to protect trade secret is to ban the employees from changing
their jobs on the grounds of duty of confidence following the
termination of employment. However, enforcing such duty brings out
the issue of constitutionality, as it seriously restricts the employees'
occupational rights. Therefore, it is necessary for us to discuss the
issue of whether we should recognize such duty over the

ex—employees and if so, to what extent, is necessary.

In chapter 2, I will focus on the issue of trade secret. The term
"trade secret" means any technical or operational information useful
for any production and sale methods and other business activities,
which is not known to the public, has an independent economic
value, and has been maintained in secret by considerable effort. The
Unfair Competition Prevention and Trade Secret Protection Act
stipulates that, to be recognized as the trade secret under the Act,
three main requisites of confidentiality, manageability, and
profitability must be met; the holder may exercise his or her right to

make a claim for prohibition of act infringing on trade secret,
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damages caused by infringement on trade secret, and restoration of

credit of person holding trade secret.

Chapter 3 deals with the general issues surrounding duty of
confidence. Academic opinion and case law recognizes the duty of
confidence not only during the period of employment, but also after
the termination of employment. However, the duty of confidence has
the danger of infringing the employee's constitutional right, so we
need to consider carefully whether such duty of confidence can, and,
to what extent should such duty be recognized. Even if there is a
contract specifying such duty, it should be nullified, all or in part, if
deemed unreasonable. The criteria to judge rationality of such
employment are the restrictions in length, geographical area, and
field of employment after the termination of it, and also whether just
compensation has been given, etc. The duty of confidence is

transferred along with the business transfer or merger.

Chapter 4 deals with the duty of confidence after termination of
employment. Whether the trade secret is fixed in the material things
or not, it can be included in the scope of the duty of confidence.
And even if the employee himself develops the trade secret, it
belongs to the corporation if a) it is developed in the course of the
corporation's business, and b) there is an explicit or implied
agreement to make the trade secret belonged to the corporation. But
the holder can not assert the duty of confidence if the information is

not 'trade secret', but 'employee's general knowledge'.
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Employee's infringement of the duty is judged mostly not by the
'unmiitelbarer beweis' but by the 'circumstantial evidences', for
example, employee's long labor contract relationship, identity or
similarity of competitor's product, the situation of "head start" or

"lead time."

If the employee infringes the duty of confidence, trade secret
holder quickly brings suit, and seeks an injunction not to reveal the
trade secret. However, the judge should be careful not to grant an
excessive injunction because it can violate the employee's

constitutional rights.

In the United States, there are controversies about "the
inevitable disclosure." If there are situations where "circumstantial
evidence strongly indicates that the likelihood of misappropriation
may be sufficient to support an injunction, despite the defendant's
protestations to the contrary, an injunction can be granted. But this
theory should be applied carefully not to restrict seriously the

employees' occupational rights.

If the court adopts the trade secret holder's position and enjoins
the employee from working for other corporation, It is also important
to calculate the period to ban the change of occupation. The essence
of banning the trade secret infringement is to restrict the excessive

profits by infringing trade secrets. Therefore, the primary criteria to
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calculate the period is the time to have the information legally by
the reverse engineering or independent development etc. And it is
also necessary to consider other elements, like industrial feature,
employee's untrustworthiness, etc. The precedent case decides the
starting point of the period the retirement point of time, but it 1s
reasonable to appoint judgment's settling point of time the starting
point to make the trade secret holder ensure the 'head start' or 'lead

time'.

Keywords: Trade Secret, Employee, Termination of Employment,

Duty of Confidence, Srarting Point

gk 2002-21897
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